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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

A Federal court in Texas has granted a motion for summary judgment by Lincoln 

National Life Insurance Co. against plaintiffs Cowboy Athletics, Inc., T. Boone Pickens and 

others.  The Court determined that the plaintiffs were not entitled to the rescission of 27 life 

insurance policies issued by Lincoln on the lives of older alumni of Oklahoma State 

University, each in the face amount of $10 million.  Nor were the plaintiffs entitled to the 

return of $33 million in premiums paid between 2007 and 2009. 

Background: 

In January, 2010, Cowboy Athletics Inc., a nonprofit organization formed to support athletics at 
Oklahoma State University (OSU), and OSU alumnus T. Boone Pickens, sued The Lincoln National Life 
Insurance Company (Lincoln) in an Oklahoma state court, alleging fraud, breach of contract and 
misrepresentation arising out of a charitable life insurance program entitled “The Gift of a Lifetime.” The 
State court plaintiffs sought rescission of each of the twenty-seven $10 million life insurance policies (a 
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total of $270,000,000 in policy face amounts) that Cowboy Athletics had purchased on the lives of OSU 
alumni, claiming that the life insurance agents involved in the matter had, on behalf of their principal, 
Lincoln, misrepresented the policy illustrations and failed to perform proper medical and financial 
underwriting.  Lincoln countersued Mr. Pickens and Cowboy Athletics in Federal Court (the U.S. District 
Court for the Northern District of Texas), seeking a declaratory judgment preventing the rescission. On 
March 9, 2012, the Court granted Lincoln’s motion for summary judgment. 

Facts: 

During the period 2005-2007, Cowboy Athletics (“Cowboy”), with the assistance of T. Boone 
Pickens (an OSU alumnus who is also a well-known Texas oil and gas billionaire) and a group of life 
insurance agents, brokers and advisors, developed the “Gift of a Lifetime Program” to enable Cowboy to 
purchase a series of $10 million life insurance policies on consenting OSU alumni.  Twenty-seven such 
individuals signed and submitted applications for $10 million policies to Lincoln with Cowboy as the 
proposed owner and beneficiary of the policies. 

Cowboy intended to finance the premium payment for the acquisition of the policies through a 
permanent premium financing loan.  Although Cowboy obtained a loan from Stillwater National Bank & 
Trust Co. for temporary premium financing, it did not obtain permanent financing.  T. Boone Pickens 
guaranteed the temporary loan.  

Despite the lack of permanent financing, Cowboy nevertheless proceeded with the Gift of a 
Lifetime Program and, in February 2007, Lincoln began issuing policies on the lives of OSU alumni.  All 
twenty-seven of the policies issued during that month were delivered to Lincoln’s agent.  However, 
Cowboy, through the OSU athletic director (Holder), acknowledged their receipt in writing (although they 
apparently did not physically receive them at that time).  Under Lincoln’s “right to examine” policy, 
Cowboy had ten days from receipt of the policies to return them to Lincoln, cancel the policies and receive 
a refund of premiums paid.   

Cowboy paid total premiums in excess of $33 million to Lincoln with respect to the twenty-seven 
policies through January 2009.  It was also facing an annual $16 million premium payment in February of 
2009. No offsetting death benefits had been received because none of the insureds had died. 

On or about April 3, 2009, more than two years after the expiration, as described and identified by 
Lincoln, of the “right to examine” period under the Lincoln policies, Cowboy sent Lincoln a demand for 
rescission of the policies and a return of the premiums paid.  In this letter, Cowboy asserted (in direct 
contradiction to Lincoln National’s assertion that policy receipt had occurred in the early part of 2007) that 
the policies had not been physically delivered to Cowboy until on or around March 26, 2009.  The April 3, 
2009 letter was timely if sent, as Cowboy asserts, within 10 days of the purported March 26, 2009 receipt.  
If not sent within 10 days of that receipt, it was not timely, as asserted by Lincoln. 

Rulings: 

1. Breach of Contract Claim.  

On Cowboy’s claim of lack of delivery, the court said: 

“Based on the parties’ briefing, the evidence, and the applicable law, the Court finds that the 
Policies were constructively delivered at the time Holder signed the Policy Delivery Receipts and 
Cowboy is estopped from claiming otherwise. Holder admitted signing, without reading, Policy 
Delivery Receipts at the time the Policies were issued . . . An insured has a duty to examine and 
read the contents of an insurance policy before accepting and paying a premium and, having failed 
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to do so, it is estopped from denying knowledge of its terms. . . . It was Holder’s own decision not 
to read the legal documents he signed and to not read the policies. Based on these documents, both 
Lincoln and Cowboy subsequently treated the issued Policies as valid and they both performed 
under the contracts. For Cowboy to now claim breach of contract based on an alleged failure of 
delivery of the Policies would itself be inequitable.” 

2. Breach of Duty of Good Faith and Fair Dealing. The court also rejected Cowboy’s claim 
that Lincoln breached its duty of good faith and fair dealing by: (a) failing to timely deliver the Policies in 
2007; (b) failing to conduct reasonable underwriting; and (c) refusing to cancel the Policies in 2009. The 
court found that Lincoln had no duty to provide underwriting services to Cowboy under the duty of good 
faith and fair dealing because the underwriting predated the actual contractual relationship.  Further, since 
Lincoln did not breach the contract in 2007, it could not have breached it by refusing to cancel in 2009.  
Other breach of contract claims were also rejected. 

3. Tortious Interference With Contract.  The court granted Cowboy’s cross-motion for 
summary judgment for “tortious interference with contract” against T. Boone Pickens.  Although there was 
evidence that Pickens: (a) individually guaranteed part of the Program, (b) was concerned about his 
investment, and (c) pressured both Cowboy and the Brokers to get a deal done regardless of whether 
premium financing was in place, Lincoln provided no evidence that Pickens’ interference was malicious 
and wrongful. 

4. Fraud, Negligence and Negligent Misrepresentation.  Cowboy also claimed that the 
Program itself was fraudulent and that Lincoln’s brokers misrepresented the evaluation material including 
the net return on the policies, when the insureds would die, and the availability of premium financing. 
However, the court noted, “[c]ontrary to Cowboy’s assertion, . . . there is evidence that the Program was 
created by Pickens, Cowboy, and the Brokers” working together.   

“Additionally, Holder testified that Cowboy has no evidence that the mortality assumptions were 
knowingly false or that they were based on manipulated information. . . . Holder also testified that 
the Brokers did not lie when they stated that they believed they could obtain financing for the 
Policies premium payments. . . . From the evidence presented to the Court, it appears that all of the 
information and opinions provided by the Brokers were in regard to future events which generally 
may not form the basis for a fraud claim.” 

5. Unjust Enrichment and Rescission.  The court denied Cowboy’s claims for unjust 
enrichment and rescission (and thus the return of its $33 million in premium payments), noting:  

The Policies were constructively delivered to Cowboy in 2007 when Holder signed the Policy 
Delivery Receipts. By signing these documents, Holder and Cowboy represented to Lincoln that 
they had received the Policies. Both Lincoln and Cowboy fully performed under the Policies for two 
years and Cowboy is now estopped from arguing that Lincoln breached. For the same reasons, 
Cowboy is estopped from arguing that Lincoln was unjustly enriched or seeking rescission of the 
Policies.” 

This case must be viewed as a significant victory for the insurer.  It is unclear at this time whether 
there will be an appeal to the U.S. Court of Appeals for the Fifth Circuit.  However, AALU will continue to 
monitor developments and to report on them as they occur. 

Any AALU member who wishes to obtain a copy of Lincoln National Life Insurance Co. v. 

Cowboy Athletics Inc. and T. Boone Pickens, et. al may do so through the following means: (1) use 
hyperlink above next to “Major References,” (2) log onto the AALU website at www.aalu.org and enter the 
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Member Portal with your last name and birth date and select Current Washington Report for linkage to source 
material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 
For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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